Abstract. CEE states, following their accession into the European Union in 2004 and 2007, have been inundated with numerous lawsuits by foreign and, in many cases, European investors in front of international tribunals. Some of these cases involved state aid provided by member states to investors and when these state aid measures were revoked, based on decision of the European institutions, the aggrieved investors turned to both EU instances and international arbitrations. These EU decisions forced CEE states to take certain measures, often by curtailing contractual rights awarded by CEE states to international or Western European investors. The investors tried to invalidate the European Commissions' decisions in front of the EU Court of First Instance/General Court and subsequently in the Court of Justice. When these initiatives failed, the facts of these cases were subsequently represented by many of these investors in international fora, such as the International Centre for Settlement Investment Disputes (ICSID), or arbitrations organised under the UNCITRAL rules.
INTRODUCTION
CEE states, following their accession into the European Union in 2004 and 2007, have been inundated with numerous lawsuits by foreign and, in many cases, European investors in front of international tribunals.
1 Around 77 cases (up to mid 2014) were brought against CEE states which included 18 cases against the Czech Republic, 15 cases against Poland and 10 cases each against Hungary and Slovakia.
2 However, only seven lawsuits were initiated against Western European states such as Germany, Spain, Belgium, Portugal, United Kingdom, Finland, France, Ireland, Italy, Luxembourg, Netherlands, Denmark, Sweden and Austria .
3 Sixty-five percent (50 cases) of all disputes against the CEE states were initiated by European investors based on intra-EU BITs. 4 The majority of international investment arbitrations were initiated against capital importing CEE states by investors from (or investors established in) capital exporting Western European states.
Many of these cases originated from the adjustment to the EU single market prior to EU accession. However, in some cases, the basis of the complaint by investors in these international arbitrations were not measures adopted during accession but, rather, were based on EU norms or decisions issued subsequent to CEE states' accessions.
5 Some of these cases involved state aid provided by member states to investors and when these state aid measures were revoked, based on decision of the European institutions, the aggrieved investors turned to both EU instances and international arbitrations. These EU decisions forced CEE states to take certain measures, often by curtailing contractual rights awarded by CEE states to international or Western European investors. These investors realised that CEE states' measures were mostly implementing European norms and decisions of the European Commission (following lobbying in vain against implementation) and thus tried to invalidate the European Commissions' decisions in front of the EU Court of First Instance/General Court and subsequently in the Court of Justice. When these initiatives failed, the facts of these cases were subsequently represented by many of these investors in international fora, such as the International Centre for Settlement Investment Disputes (ICSID), or arbitrations organised under the UNCITRAL rules.
The analysis of this problem will form the foundation of this paper.
STATE AID UNDER EUROPEAN UNION LAW
The problem with State aid is that certain government entities support industries or private companies by spending public funds and, therefore giving them an unfair advantage over industries in the similar sector of industry in other EU Member States.
6
The European Commission is in charge of ensuring and enforcing compliance with its State aid rules . 
What is state aid?
According to Article 107 of the Treaty of the Functioning of the European Union (TFEU), state aid is any aid granted by a Member State or through State resources in any form whatsoever which distorts or threatens to distort competition by favouring certain undertakings. 8 In order for an award to be considered "State aid," there are four conditions that must be met: The measure must confer a selective economic advantage upon an undertaking; the measure must be imputable to the State and financed through State resources; the measure distorts or threatens to distort competition; and the measure must have the potential to affect trade between Member States.
9 The TFEU uses these factors for the interpretation of when State aid is or may be declared compatible. 10 The European Commission has been given great leniency to make normative declarations that certain types or categories of aid are compatible. 
What Constitutes illegal state aid?
Member States are generally required to notify the Commission in advance (ex ante) of any plans to grant state aid, except in cases covered by the conditions set out in block exemption regulations.
12 Aid is deemed incompatible if the notification ex ante does not take place or if the aid does not conform with the conditions set out in the block exemption regulation. If notification has taken place but the notified aid has been cleared with conditions and such conditions were not met then the aid is also considered incompatible and, therefore, illegal.
Can a court judgement or an arbitral award constitute illegal state aid?
It is arguable whether decisions of judges in ordinary courts or in arbitral tribunals, created with the consent of Member States, are decisions "attributable" to such states within the meaning of Article 2 of the Draft articles on Responsibility of States for Internationally Wrongful Acts 13 of the International Law Commission. This "attributability" seems much broader than imputability in the EU state aid sense, as court decisions are clearly attributable to a state under international law within Article 4 of the Draft Articles, even if the government actively fought those decisions.
14
In the opinion of the author, it would be easy to attribute or impute the decisions of an arbitration tribunal to the state, even if it was not naming more than a mere one third of the arbitrators to the tribunal. Arguably, by simply accepting the rules of selections of the arbitrators, the state has agreed to a composition of the arbitral tribunal, even if it has not agreed to specific individuals to be nominated as arbitrators.
In summary, there are grounds to argue that, under EU law, save for the exceptions discussed below, an investment award itself, and subsequently, the enforcement of an 15 They agree to this exception to the rule under EU law.
EU state aid cases and international arbitrations
The EU's position and the arguments the Commission has made relating to the unenforceability of international awards contrary to EU law are both readily apparent through a number of ICSID cases where the Commission has intervened as amicus curiae .
16
In The European Commission made three separate arguments as to why EU law should prevail in these conflicts. 
The Supremacy Argument
In Electrabel and AES, the Commission partially rested its position on the argument that EU law takes supremacy over other international obligations of the Member States.
According to the Commission's submission in these cases, EU law shall reign supreme if there is any material contradiction between the ECT and EU law. 22 This specific argument is also rooted, according to the Commission, on the fact that the "[EU] was the driving force behind the adoption of the Energy Charter of 17 December 1991, and 'played a key role in negotiating the subsequent [ECT]."
The Circularity Argument
The Commission utilised a final argument in all four cases as an amicus curiae to convince the arbitral tribunal not to rule in favour of the investors was so to put it the 'circularity argument". This argument states that foreign arbitral awards are to be treated in some cases as decisions granting state aid under domestic law. Thus, the circularity argument thwarts application of foreign arbitral awards and, inter alia, Article 54 (1) of the ICSID Convention, by stating that, if a foreign award granting damages would reinstate state aid if it was implemented by a Member State as a judgement by its domestic courts, the foreign arbitral award itself would constitute state aid and would not be enforceable since it would be have been made in contradiction to EU law.
27
The Micula case is the only one that the investor has finally won and the EU Member State has conclusively lost, shows how the circularity argument works in practice.
THE MICULA CASE AND QUESTIONS OF ENFORCEMENT
In Micula, two Swedish brothers and three Romanian food production businesses initiated a claim at ICSID based on the Romania-Sweden Bilateral Investment Treaty (BIT) after Romania cut incentives provided to investments of the Micula brothers that Romania claimed were in conflict with EU state aid law. 28 The Swedish brothers set up a business with the belief that the tax incentives would be effective for a decade.
29 Those incentives were later revoked because Romania claimed that this was in conformity with EU law .
30
The European Commission intervened in the ICSID procedure. In its submission the Commission put forth that "any award requiring Romania to re-establish investment schemes which have been found incompatible with the internal market during accession negotiations, is subject to EU State aid rules" and " [t] he execution of such award thus cannot take place if it would contradict the rules of EU State aid policy."
31
The ICSID tribunal however, rejected this argument raised by the Commission on the basis that "it is not desirable to embark on predictions as to the possible conduct of various persons and authorities after the Award has been rendered, especially but not exclusively when it comes to enforcement matters. It is thus inappropriate for the Tribunal to base its decisions in this case on matters of EU law that may come to apply after the Award has been rendered. It will thus not address the Parties' and the Commission's arguments on enforceability of the Award." 32 As a result, the court accepted the brothers' claim and ordered Romania on December 11, 2013 to pay damages for failing to ensure a fair and equitable treatment of claimants' investments and thereby violating the Romania-Sweden BIT . After the ICSID decision granting compensation to the Micula brothers for Romania's breach of a BIT, the Commission has taken several steps to reverse the adverse ICSID decision and to block enforcement of the decision in Romania and outside the European Union .
Steps to annul the ICSID decision of December 11, 2013
On April 9, 2014, Romania, with the full backing of the EU Commission that filed an amicus curiae submission on January 9, 2015, filed an application with ICSID to annul the Award and requested a stay of enforcement of the Award, based, in part, on the argument that Romania's payment of the Award would violate European law. On April 18 2014, the Secretary-General of ICSID implemented in place a provisional stay. On August 7, 2014, an ICSID ad hoc committee conditioned the continuation of the stay on Romania's ability to file a letter with the ICSID Secretary-General within 30 days, "commit[ing] itself subject to no conditions whatsoever (including those related to E[uropean] law or decisions) to effect the full payment of its pecuniary obligation imposed by the Award. .." 34 Romania failed to file the assurance and in a letter dated September 15, 2014, the ICSID confirmed that the stay on enforcement of the Award was "automatically revoked" as of September 7, 2014 . 35 During the annulment procedure, mainly due to the EU Commission's investigation into the legality of the Award, Romania passed a domestic legislative act, 36 which suspended all of the enforcement actions initiated by the Micula brothers, as of March 9, 2015. According to Romania, this was to reconcile the two competing international obligations under the ICSID Convention and EU law and so the outstanding amount due under the Award in an escrow account for the benefit of Claimants, to be released to them if it was permitted by the EC in its forthcoming decision.
According to Romania, the Applicant had to recover the amounts paid under the Award or face infringement proceedings before the ECJ as the Final Decision had been rendered and this placed Romania in an impossible predicament of conflicting international obligations. Romania also stated that the Tribunal dodged the decision whether the enforcement of the ICSID Award would constitute unlawful state aid and what Romania can do in the face of conflicting international treaty obligations and the EU law requirements, stemming from the Member State status. The EU Commission itself clearly stated in its submission that the enforcement of the Award would constitute unlawful state aid and a recovery decision would have to be adopted. This was carried out before the annulment committee arrived at its decision, when the EU Commission adopted the recovery decision on March 30, 2015. The EU Commission as amicus curiae contended that the Award must be annulled on the basis of three main defects: the Tribunal failed to apply the applicable law; the Tribunal failed to address the question of enforceability of the Award and the Tribunal exercised a jurisdiction that it did not have. The first two arguments were raised by Romania but the lack of jurisdiction of the Tribunal was an additional argument set forth by the EU Commission .
Regarding to the failure to apply EU law, the Commission argued that the Tribunal not just ignored the application of the relevant EU law but it also "manifestly misinterpreted and misapplied EU State aid law provisions, the Europe Agreement and Romania's domestic law" as well as it failed to address the conflict of treaties that was inherent in the underlying dispute . 37 The latter was the most important argument where the Commission argued that "the Tribunal failed to address the conflict between Romania's obligations under the BIT and under the State aid provisions of the Europe Agreement. The Tribunal's reading of the Europe Agreement was selective to avoid any conflict and to justify the "quasi exclusive" application of the BIT." Moreover, the "Tribunal did not take into account related provisions of the Europe Agreement (Articles 64, 69 and 70), which provide that one of the Agreement's goals is to bring Romania's State aid legislation in line with that of the EU. If the Tribunal had done so, it would have concluded that there was a conflict of international obligations, or would have had to interpret the BIT in a manner so as to avoid the conflict. By failing to do either, the Tribunal manifestly exceeded its powers and failed to state the reasons upon which the Award was based."
38
The Commission also cited Article 59(1) of the Vienna Convention on the Law of the Treaties (VCTL) according to which the Sweden-Romania BIT should have been considered to be implicitly terminated by the parties with Romania's accession to the EU or at least the fact of the accession should have rendered the VCTL provisions conflicting with the TFEU inapplicable. With regard to Tribunal's jurisdiction was assumed under these inapplicable Articles 7 and 10, "the Tribunal should have declined jurisdiction because the BIT does not cover disputes involving questions of State aid, as this is a matter under the exclusive competence of the EU. Consequently, the Tribunal manifestly exceeded its powers under Article 52(1)(b) of the ICSID Convention."
39
The application for annulment by Romania was ultimately rejected by the ad hoc committee in a decision adopted February 26, 2016. 40 The committee held that the grounds for annulment cited by Romania were unfounded and the Tribunal properly addressed all relevant issues of the case, including taking a position that the international contra EU law conflict need not to be addressed. The Committee accepted that the Tribunal simply decided that the enforcement issue was not necessary to the Tribunal's decision and that matters of EU law would only be relevant at the post-award phase. 310 . 38 Law No . 20/2015, 317 . 39 Law No . 20/2015, 334 . 40 
The EU Commission's steps to block enforcement of the decision in Romania

Suspension injunction and formal investigation procedure
The recognition and enforcement of ICSID awards is provided for in Articles 53 through 55 of the Convention demonstrate a desire to eliminate review of awards by national courts e.g., ICSID Convention Art. 53 (awards "shall be binding on the parties and shall not be subject to any appeal or to any other remedy except those provided for in this Convention."). Nevertheless, ICSID awards must still be brought to national courts for recognition and enforcement should the losing party refuse to comply with their terms. The Claimants started the Award enforcement in Romania and on March 24, 2014 , the Bucharest Tribunal allowed the execution of the Award considering that the Award is a directly enforceable act, on the basis of Article 54 of ICSID and must be treated as a final domestic judgment excluding thus the procedure to recognize the award on the basis of the Romanian domestic law. On 30 March 2014 an executor started the enforcement procedure of the Award by setting the Romanian Ministry of Finance a deadline of 6 months to pay to the four claimants 80% of the award plus the interests and other costs. The enforcement procedure was initially temporarily suspended but was later reversed by the appeal court so Romania had no choice but to comply with its own domestic laws and start paying to the Micula brothers .
The EU Commission issued a suspension injunction on May 26, 2014 against Romania as a reaction to Romania starting the partially implementation of the award. This prevented the Member State from complying with the ICSID award until further determinations by the Commission were made. The Commission obliged Romania to suspend any action which may lead to the implementation or execution of the part of the Award that had not yet been paid, as that would constitute payment of unlawful State aid, until the Commission has taken a final decision on the compatibility of that State aid with the internal market.
The Commission soon initiated a formal investigation procedure pursuant to Article 108(2) of the TFEU in respect of the partial implementation of the Award by Romania that took place in early 2014 as well as in respect of any further implementation or execution of the Award. As far as partial implementation is concerned, Romania has cancelled outstanding tax debts of European Food SA against payables by Romania.
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The European Commission, in its decision on initiating the formal investigation procedure against Romania, has taken the position that enforcement of an arbitral award aiming to reinstate the status quo ante with regard to an EU decision declaring aid illegal and ordering such aid to be recovered is illegal. This was based on the fact that the initial state aid followed by the enforcement of the grant of state aid through arbitration and an enforcement of the award are single action (process). The European Commission argued that the initial state aid decision was illegal under EU law; the intra-EU BIT is illegal and is no longer valid and therefore, the effects of the illegal state aid enforced through an illegal mechanism contravening the EU State aid regime are contrary to EU law. 43 The European Commission referred to its own decision and the decision of the European Court in support 43 Bruxelles, 01.10.2014 C(2014) In another companion case, Eastern Sugar, 46 the Czech Republic, supported by the European Commission as amicus curiae, took the position that this BIT was automatically terminated following its accession to the EU and Dutch investments in its territory have since been governed exclusively under EU law. The arbitral tribunals in the Eastern Sugar case answered this question by rejecting the argument that the opinion of the European Commission is neither biding nor persuasive or clear for the tribunal.
47 Moreover, the arbitral tribunal added that neither the European Agreement nor the Accession Treaty, nor the BIT itself provided expressly that the BIT would be terminated.
48 Finally, the arbitral tribunal held that it was not bound by the opinion of the European Commission.
This matter was debated in greater depth in the Eureko v Slovakia case 49 and was decided in favour of the investors. Based on these awards, Canet and Doremus 50 take the view that "the general inapplicability question…. [ 
is]…answered" and "remains the question of the inapplicability of specific provisions of Intra-EU bilateral Investment." Based on the aforementioned, the reference by the Commission to an answer by the former Commissioner to a Parliamentary question does not seem to be a particularly strong argument.
Regarding the final point, the Commission, in Micula, had switched to a variant of the effects principle and referenced the Lucchini case, where the Court held that a national court was prevented from applying national law if the application of that law would in effect "frustrate the application of Community law in so far as it would make it impossible to recover State aid that was granted in breach of Community law."
51 In this context, the European Commission seems to argue that an intra-EU BIT is similar to a domestic law norm and, therefore, it is considered that the principle to apply is that "where giving effect to an intra-EU BIT by a Member State would frustrate the application of Union law, that 44 In the Micula case, as a condition of its accession to the EU, Romania repealed the tax incentives granted to the Micula brothers in 2004 because the EU considered such incentives impermissible state aid. In the Hungarian electricity cases (Electrabel, AES, EDFI) there was an EU Commission decision declaring the long term power purchase agreements as illegal under the EU rules . Member State must uphold Union law." In other words, Member States must uphold Union law over an international agreement.
Hence, based on various points made by the Commission, it is indicative that the Commission took the view that a State aid related arbitral award, based on an intra-EU BIT is not applicable (enforceable) in the EU as it is itself state aid (attributable to the EU member state) and its effects would frustrate the application of EU law.
Specifically, the Commission cited Article 14 of Council Regulation No. 659/1999 which "provides that all unlawful aid may be recovered from the recipient."
52 For Romania's partial implementation of an award constituting state aid to be lawful, the aid must have "been granted in compliance with the procedure laid down in Article 108(3) of the TFEU." 
The EU Commission's recovery decision
The Commission, after forming the belief that the award constituted unlawful state aid, ordered Romania to recover any and all amounts paid in accordance with the ICSID award to the Micula brothers or to any one of the entities constituting the single economic unit 54 benefiting from that aid in further implementation of the arbitral award of 11 December 2013 that the Commission has not been made aware of or that is paid out after the date of this Decision.
55 Romania must also ensure that no further payments of the aid shall be effected with effect from the date of adoption of the recovery decision.
Claimants' reaction to the recovery decision
The Micula brothers reacted by taking an action to annul the above decision ordering Romania to suspend any action which may lead to the execution or implementation of the award of 11 December 2013. 56 According to the Micula brothers, "the Commission's decision fails to acknowledge that Romania is obligated by international law to execute the ICSID award without delay and that Romania's international law obligations take primacy over EU law" and also that the decision "infringes Article 351(1) TFEU and Article 4(3) TEU, which recognize and protect Romania's obligations under the ICSID Convention and under the [BIT] ."
57 The Micula brothers argued that EU law is not applicable to the case and the Commission lacks the competence to issue a decision as it fails to acknowledge that 52 Judgment of 18.7.2007, 74. 
The Micula dispute in third countries
Unfortunately for the Commission, the Micula brothers decided to take advantage of the delocalized nature of ICSID judgment enforcement and proceeded to the enforcement of the ICSID award in a third country such as the US District of Columbia.The United States is party to the ICSID Convention and has implemented its obligations under the Convention into the U.S. Code by providing that U.S. courts must recognize every arbitral award rendered pursuant to the ICSID Convention as if it were a "final judgment of a court in [the United States] ."
The ICSID Convention does not require any particular procedure for recognition or enforcement of an ICSID award by the courts of each Contracting State. Congress implemented the ICSID Convention via 22 U.S.C. § 1650a. This enabling statute provides that "pecuniary obligations imposed by […] an [ICSID] award shall be enforced and shall be given the same full faith and credit as if the award were a final judgment of a court of general jurisdiction of one of the several States." 60 This is in line with Article 54 of the ICSID Convention which allows Contracting States with federal constitutions to treat ICSID awards as if they were final judgments of a court in a constituent state. Importantly, the statute only expressly mentions enforcement and not recognition.
Notwithstanding this mandate, the procedures federal courts may utilize to implement ICSID awards in the United States remain unclear especially as to whether expedited (ex parte) procedures may be used to recognize an ICSID award or the foreign states (debtors) were entitled to advance notice and an opportunity to be heard prior to recognition of the award .
The award 61 but the New York courts also found that they could not issue writs of execution, as sovereign assets were protected under the Foreign Sovereign Immunities Act (FSIA).
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In Mobil Cerro Negro, Ltd. v. Bolivarian Republic of Venezuela 63 in December 2014, the New York District Court declared that the use of ex parte recognition procedures was proper to confirm a $1.6 billion ICSID award against Venezuela in the state of New York. Venezuela argued, in conjunction with other arguments, that the FSIA superseded any procedures for recognizing ICSID awards. The Court noted that the "FSIA repeatedly uses terms that presuppose litigation over a contested issue," suggesting that Congress did not contemplate that the FSIA would apply in proceedings where there were no substantive issues being decided and found that Section 1650a's use of the phrase "full faith and credit" likened the recognition of an ICSID award to the recognition of a judgment in another state of the US and a procedure that does not require personal jurisdiction over the judgment debtor in the recognizing court. 64 In Miminco, LLC v. Democratic Republic of the Congo 65 the D .C . District Court determined that "ex parte proceedings suffice for recognition of ICSID arbitral awards".
In May 2015, Petitioner Viorel Micula filed a petition with the D.C. District Court for ex parte recognition of a $116 million ICSID award rendered against Romania. 66 He cited the above line of cases dealing with ex parte recognition in the Southern District of New York. The Court rejected Micula's petition principally upon a textual analysis of § 1650a. The D.C. District Court rejected any distinction between recognition and emphasized that the enabling statute refers only to enforcement of awards, and not to recognition. The Court acknowledged its obligation to enforce an ICSID award in the same manner as a state court judgment but noted that the only proper means of recognizing a state court judgment in federal court is through an action on the judgment as a debt, a plenary proceeding.
Other petitioners sought recognition of the award in the New York District Court a few days after the D.C. District Court denied Viorel Micula's application to recognize the ICSID award 67 and the application was granted. Romania sought to vacate the judgment entered by the Court, asserting that it violated the FSIA and arguing that the Court should abstain from exercising jurisdiction on the basis of international comity, the act of state doctrine and the foreign sovereign compulsion doctrine. The judge to whom Romania's motion was assigned, rejected each of these arguments. On the last point, the Court rejected Romania's argument that because the award involved only European parties, the Court should defer to
